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Asset protection trusts in tax havens
Robert Gordon and Etienne Waring POINTON PARTNERS

Broadly speaking, an asset protection trust is any

form of trust that provides for funds to be held on a

discretionary basis (the best known form, of course,

being the common family trust) to be dealt with for the

benefit of its beneficiaries. While such trusts have

obvious potential benefits (for example, flexibility of

taxation planning and bypassing family breakdowns or

the bankruptcy of the beneficiaries), establishing them

creates a personal legal obligation on the legal owner of

the property (ie, the trustee) to comply with a myriad of

general duties.

In some tax havens, there has been a movement away

from some of these traditional duties, which, for example,

has extended to the lessening of trustee liability. This has

resulted in some commentators discussing whether the

“irreducible core” concepts of a trust, as entrenched in

English law, are being left behind in favour of measures

to drive new business.1 Indeed, if the legislature went

too far, there is a risk that these special trusts may be

considered by onshore courts to be bare trusts, such that

the client is regarded as the beneficial owner.

In addition, some tax havens have introduced laws

specifically drafted to make actions (chiefly from over-

seas) against offshore asset protection trusts particularly

difficult, which, combined with the potential taxation

advantages,2 makes their use in these jurisdictions sig-

nificantly more attractive than in the past.

As a result of the increased attacks on onshore

discretionary trusts,3 we are likely to see an increase in

the use of trusts in offshore jurisdictions by well-

informed business people, especially in offshore juris-

dictions where there is no reciprocal enforcement of

judgments legislation in force.4 In the Australasian time

zone, there are a number of jurisdictional options.

The nature of trustee duties
The duties of an onshore trustee are onerous but, in

particular, these duties include to:

• exercise the care, diligence and skill of a prudent

person (a higher standard applies to trustees whose

profession, business or employment involves them

acting as trustees);5

• keep suitable, accurate and up-to-date records,

which beneficiaries can request to inspect;6 and

• invest funds7 in accordance with the terms of the

trust.8

Professional trustees have generally sought to over-

come some of the above duties by having the trust

acquire shares in a company though which the client can

carry out the intended activities, rather than though the

trust itself,9 and ensuring that the trust deed contains an

“anti-Bartlett clause”, to absolve the trustee from any

duty to interfere with the management of the company.

In Bartlett v Barclays Bank Trust Co Ltd,10 a trustee was

found to be under a duty to act in relation to investee

company shares that had dramatically dropped in value.

Offshore trust law developments (outside
the Australasian time zone)

Reduction of duty to invest in the British Virgin
Islands

Perhaps the best known of all offshore tax havens11 is

the British Virgin Islands (BVI). In 2004, the Virgin

Island Special Trusts Act 2003 (BVI) (VISTA) came into

force. VISTA was, principally, established to enable a

trust of shares in a company to be established under

which:

• the shares may be retained indefinitely; and

• the management of the company may be carried

out by its directors without any power of interven-

tion being exercised by the trustee.12

In other words, a VISTA trust allows protection of the

trustee over and above what may have been available by

virtue of a potentially unenforceable anti-Bartlett clause.

Purpose trusts in the Cayman Islands
At common law, except in relation to trusts with

charitable purposes, to be a valid trust there must be

beneficiaries. However, non-charitable purpose trusts

have been developed in a number of offshore jurisdic-

tions. The Cayman Islands, which is another well-known

tax haven,13 introduced the Special Trusts (Alternative

Regime) Law 1997 (Cayman Islands) (STAR) to allow

for the establishment of STAR trusts. The main features

of STAR trusts are:

retirement & estate planning June 2013182



• the rule against perpetuities does not apply (ie, the

trust may exist indefinitely);

• the beneficiaries and/or objects may be persons,

purposes or both;

• the beneficiaries have no right to enforce the terms

of the trust (this power is reserved to special

persons appointed as “enforcers” and to courts);

• the beneficiaries have no right to information

about the trust; and

• the trusts are not rendered void because of an

uncertainty as to their objects.

Reserved powers of settlor
Both BVI and the Cayman Islands have allowed

settlors some reserved powers.14

Recently in Cyprus,15 s 4A of the 2012 amended

Cyprus International Tax Law grants settlors broad

reserve powers. These include:

• a power to retain a beneficial interest in the trust;

• a power to act as the “protector” or “enforcer” of

the trust;

• a stipulation that the trustees’ powers are exercis-

able only with the consent of the settlor; and

• powers to amend the terms of the trust, apply

income or capital, give binding directions to the

trustee, and appoint and remove the trustee.

While reserved powers are reasonably common,16 at

least one author has referred to uncertainty as to whether

the protection afforded under Art 2 of the Hague Trusts

Convention17 — “the reservation by the settlor of certain

rights and powers is not necessarily inconsistent with the

existence of a trust” — was intended to or can extend to

the above extent.18

Jersey
The most litigated of the special trust provisions are

probably those in Jersey19 in relation to English divorce

proceedings,20 as Jersey has reciprocal enforcement of

judgments with the United Kingdom. The Trusts (Jer-

sey) Law 1984 was amended in 2006 so as to give

precedence to the Jersey law over the personal law of the

settlor or beneficiary in relation to the validity or

interpretation of a Jersey trust, dispositions to the trust,

capacity of a settlor, and powers and liabilities of the

trustee, including claims of heirship rights (other than

for a Jersey settlor) or other claims based on a personal

relationship with the settlor, with foreign judgments not

to be enforceable inconsistent with such provisions.21

Offshore trust law developments
(Australasian time zone)

Generally speaking, jurisdictions that follow English

common law are, naturally, where it would be expected

that asset protection trusts might be most useful. Within

the Australian business day, Hong Kong, Malaysia,

Singapore, New Zealand and Vanuatu come to mind.

However, only some incorporate any of the develop-

ments discussed above.

Hong Kong and Singapore
Trust law in Hong Kong is mainly based on English

common law, supplemented by the Trustee Ordinance

and Perpetuities and Accumulations Ordinance.22 The

Hong Kong government has introduced the Trust Law

(Amendment Bill) 2013, which seeks to:

• introduce a statutory duty of care on trustees;

• allow professional trustees to receive remunera-

tion;

• impose statutory control on exemption clauses that

seek to relieve professional trustees from liabili-

ties;

• allow settlors to reserve some powers (including

of investment and asset management); and

• abolish the rule against perpetuities.

The Hong Kong Reform Bill, therefore, is relatively

modest compared to legislation in BVI, Cayman, Jersey

and Cyprus.

Earlier than Hong Kong,23 Singaporean trust law,

which is governed by common law and the Trustees

Act 1967, was revisited in 2004 to make that jurisdiction

more competitive from a trust perspective, given its

standing as one of the world’s leading financial centres.24

In the summary, the revisions to the law included:

• a general power of investment and statutory duty

of care replacing the old very restrictive authorised

investments regime (note that the statutory duty of

care can be “contracted out” in the terms of the

trust);

• a codified ability for settlors to reserve certain

powers without the validity of the trust being

questioned; and

• the introduction of a 100-year perpetuity period

replacing the common law limit of a 21-year life

in being for non-charitable trusts.

Malaysia
As with Hong Kong and Singapore, the Malaysian

legal system is based on English common law and rules

of equity (along with the Trustee Act 1949). Ordinary

Malaysian trusts with a suitably drafted deed are useful

in international planning, as long as the source of the

trust’s income is not Malaysia under the Income Tax Act

(Malaysia).25 Unlike Hong Kong and Singapore, Aus-

tralia does not have reciprocal enforcement of judg-

ments with Malaysia.
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Labuan, Malaysia
The island of Labuan is a federal territory of Malay-

sia and has been set up since 1990 as a tax haven. As

well as being part of the common law system, special

federal statues deal with tax,26 company and trust law

for Labuan entities.27 The Labuan Trusts Act28 (LTA)

provides for the regulation of Labuan trusts and confers

statutory benefits on Labuan trusts,29 which are the

ultimate in the development of asset protection trusts.

Since 2010, these benefits include settlors’ reserved

powers, choice of no perpetuity period,30 and, like the

VISTA trusts in BVI, a Labuan special trust absolves the

trustee from responsibility in relation to the affairs of a

Labuan company in which it owns shares (s 46F).

Sections 10 and 11 of the LTA contain some of the

most important benefits provided to Labuan trusts, by

putting up barriers to enforcement of foreign claims:

• Section 10(1) specifies that no foreign law or

judgment in relation to marriage, succession rights

or insolvency (except as allowed under s 11) will

be enforceable against the Labuan trust.

• Section 11(1) places the onus of proof, beyond

reasonable doubt, on any claimant against a Labuan

trust, to prove that the settlor created, registered or

disposed of property to a Labuan trust with an

intent to defraud that creditor, and that transaction

rendered the settlor insolvent, or without property

to meet that claimant’s debt.

• Section 11(4) specifies that the creation, registra-

tion or disposition shall not be fraudulent if that

happens before the creditor’s cause of action

against the settlor accrued. Section 11(3)(a) does

likewise where the creation, registration or dispo-

sition occurs more than two years after the credi-

tor’s cause of action accrues. Where the creditor’s

cause of action accrues within two years of the

creation, registration or disposition, it shall not be

fraudulent if the creditor fails to commence action

in Labuan within one year of the creation, regis-

tration or disposition (see s 11(3)(b)). This is a

very strict and severe limitation period, which

would defeat most potential litigants.

• Section 11(5) specifies that a settlor will not have

imputed to him or her an intent to defraud a

creditor because the settlor has created or regis-

tered an offshore trust, or disposed of property to

it, within two years from the date of the creditor’s

cause of action accruing, or because the settlor is

a beneficiary of the trust.

• Section 11(1)(b) specifies that a successful claim

may only be met out of the property of the trust the

subject of that fraudulent transaction, but other-

wise leaves the Labuan Trust intact.

Thus, aside from being required to discharge a

criminal burden of proof, the creditor’s claim will not

put the other assets of the Labuan trust at risk and no

such claim could void the creation or resettlement of the

Labuan trust. This stands in stark contrast to the usual

range of equitable remedies in such cases, which would,

save for s 11(1), include a declaration that the trust is

void, orders against the trustee to account and equitable

damages.

It should also be emphasised that the Malaysian

Reciprocal Enforcement of Judgments Act 1958 does

not name Australia as a jurisdiction from which judg-

ments will be able to be registered under that Act.

Accordingly, a party, for instance, to a family law

dispute will need to claim enforcement of the Australian

judgment under common law principles in Malaysia.

One ground for refusal will be Malaysian public policy,31

and the provisions of LTA will prevail.32

The above protections, combined with the way Labuan

trusts are taxed, make Labuan an attractive option for

business people in the Australasian time zone.33

New Zealand and Vanuatu

New Zealand has a very active onshore and offshore

trust industry.34 However, its trust law has not been

amended to provide the particular asset protection fea-

tures of some of the other jurisdictions discussed in this

article. Of great note is that New Zealand has reciprocal

enforcements of judgment with Australia.

While Vanuatu has an active offshore trust industry,35

it has not amended its law to provide the particular asset

protection features discussed in this article.36

Conclusion
Given the options available in the Australasian time

zone, we are likely to see an increase in the use of trusts

in such offshore jurisdictions, especially where there is

no reciprocal enforcement of judgments legislation in

force, such as with Malaysia.
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